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Washington, D1 C. 20505

2 October 1981

MEMORANDUM FOR THE VICE PRESIDENT

SUBJECT: Intelligence Identities Protection Act

' 1. The Senate Judiciary Committee is scheduled to mark
up S. 391, the Intelligence Identities Protection Act, on
Tuesday, 6 October 1981.- We anticipate a close vote on
.debilitating amendments which will be offered by Senator
Biden. The most significant proposed amendment will involve
subsection 601(c) of the Bill, which imposes criminal
penalties upon anyone making unauthorized disclosures of the
names of certain individuals engaged or assisting in the
foreign 1ntelllgence activities of the United States.

We expect Senator Biden to offer an amendment which would
strike the objective "reason to believe" standard now
contained in S. 391, and substitute the subjective "intent
to impair or impede" standard formerly contained in H.R. 4,
the House version of this legislation, before it was amended
on the House floor.

2. It would be extremely helpful if you would urge
Minority Leader Byrd and Senators Mathias, Speet®r and
DeConcini to support a favorable Judiciary Committee report
on S. 391 without amendment at the markup on Tuesday. The
Administration has acknowledged that the language originally
contained in the House Bill would be acceptable, but we have
consistently expressed a preference for the objectlve
standard passed by the House and currently embodied in
S. 391.

3. The key arguments for our position are as follows:
-~ The objective "reason to believe" standard and
the subjective "intent to impair or impede" standard
both pass constitutional muster, but the objective
standard now contained in S. 391 is more certain
to be effective in ending unauthorized disclosures
of intelligence identities.
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-~ The objective standard focuses on overt acts
rather than on conjectural state of mind or
"intent." Political beliefs or criticism of U.S.
policy are irrelevant under the objective standard.
This means that there is less reason to fear

" .intrusive investigations focusing on individual .
motivations. There would be less of a "chilling
effect” on speech with the objective standard.

~— The objective standard has had the bipartisan -
support of two successive Departments of Justice
and both the Carter and Reagan Administrations.

P

4, TheAkey point, however, is that we want to enact
Identities leglslatlon this year. The main thing we need
at the moment is for the Judiciary Committee to report
the Bill out, even if we are not completely satisfied
with its language. Remedial action can be taken on

the Senate floor or in conference.

WMliam J. Casey
_ Director of Central Intelligence
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